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ANNCR: 

THE AMERICAN SUPREME COURT HAS RULED THAT CAPITAL 
PUNISHMENT CANNOT BE IMPOSED IN THE UNITED STATES UNLESS THE 
SENTENCING JUDGE OR JURY HAS A CHANCE TO CONSIDER ALL POSSIBLE 
CIRCUMSTANCES THAT MITIGATE THE DEFENDANT'S GUILT. CHRIS KERN 
REPORTS. 

VOICE: 

IN ITS CONTINUING ATTEMPT TO DEFINE EXACTLY WHEN THE DEATH 
PENALTY CAN BE CONSTITUTIONALLY IMPOSED, THE SUPREME COURT 
TOOK UP TWO CASES INVOLVING ACCOMPLICES. BUT THE JUSTICES 
DIFFERED NOT ONLY ON THE OUTCOME OF THE CASES, BUT ALSO ON 
WHETHER THEIR RULINGS SERVED TO CLARIFY THE CONSTITUTIONAL 
DOCTRINE ON CAPITAL PUNISHMENT, OR MADE IT MORE PUZZLING THAN 
BEFORE, 

BOTH CASES CAME FROM THE STATE OF OHIO, WHICH HAS A 
RECENTLY=ENACTED DEATH PENALTY STATUTE THAT WAS DESIGNED TO 
COMPLY WITH EARLIER SUPREME COURT RULINGS, ONE OF THE DEFENDANTS 
DROVE A GETAWAY CAR DURING A PAWNSHOP ROBBERY THAT RESULTED IN 
THE MURDER OF THE STOREKEEPER. THE OTHER DEFENDANT WAS INVOLVED 
IN A KIDNAPPING=MURDER, BUT SAID THE KILLING WAS COMMITTED BY 
ANOTHER KIDNAPPER WHILE HE WAS SOMEPLACE ELSE. BOTH DEFENDANTS 
CLAIMED THAT THEY HAD NEVER INTENDED TO TAKE ANYBODY'S LIFE, BUT 
BOTH WERE FOUND GUILTY ANYWAY OF COMPLICITY IN THE MURDERS, 

UNDER THE OHIO DEATH PENALTY LAW, THE JUDGES WHO PRONOUNCED 
SENTENCE WEREN'T ALLOWED TO CONSIDER THE DEFENDANTS! CLAIMS THAT 
SOMEONE ELSE ACTUALLY PULLED THE TRIGGER, THE OHIO STATUTE MAKES 


CAPITAL PUNISHMENT MANDATORY EXCEPT IN CERTAIN NARROWLY-DEFINED 
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CIRCUMSTANCES -- AND BEING ONLY AN ACCOMPLICE IS NOT AMONG THEM, 
NOW BY A VOTE OF SEVEN TO ONE, THE SUPREME COURT HAS OVERTURNED 
THE TWO CONVICTIONS, BUT ONLY FOUR OF THE JUSTICES JOINED IN 

THE PLURALITY OPINION WRITTEN BY CHIEF JUSTICE WARREN BURGER 

THAT -- IN JUSTICE BURGER'S WORDS -- WAS INTENDED TO GIVE THE 
STATE LEGISLATURES AND JUDGES "THE CLEAREST GUIDANCE" THE SUPREME 
COURT COULD PROVIDE. 

THE OPINION SAYS THAT WHERE A LIFE-OR=-DEATH DECISION IS 
INVOLVED, JUDGES HAVE THE RESPONSIBILITY TO CONSIDER ANY POSSIBLE 
MITIGATING EVIDENCE. THAT DOESN'T MEAN THE DEATH PENALTY IS 
PROHIBITED IN CASES INVOLVING AN ACCOMPLICE TO A MURDER, BUT 
SIMPLY THAT THE JUDGE HAS TO MAKE AN INDIVIDUALIZED DECISION 
ABOUT WHETHER THE DEFENDANT'S INVOLVEMENT WAS SUFFICIENT TO 
JUSTIFY CAPITAL PUNISHMENT, THE OPINION APPEARS TO MEAN THAT 
NO MITIGATING EVIDENCE CAN BE EXCLUDED OUT OF HAND, AND THAT'S 
WHERE TWO MEMBERS OF THE COURT TOOK STRONG EXCEPTION, 

BOTH JUSTICE BYRON WHITE AND JUSTICE WILLIAM REHNQUIST 
ARGUED THAT THE COURT IS EDGING BACK TO THE CONSTITUTIONAL 
POSITION THAT IT INVALIDATED WHEN IT FIRST RULED ON THE 
CONSTITUTIONALITY OF THE DEATH PENALTY IN 1972. AT THAT TIME, 

A MAJORITY OF THE COURT SAID THE DEATH PENALTY LAWS UNDER REVIEW 
LEFT TOO MUCH DISCRETION IN THE HANDS OF TRIAL JUDGES AND JURIES, 
AND THAT CAPITAL PUNISHMENT WAS BEING CARRIED OUT IN AN ARBITRARY 
MANNER. IN ITS LATEST DECISIONS, JUSTICE WHITE COMPLAINED, THE 
SUPREME COURT "HAS NOW COMPLETED ITS ABOUT=FACE,'"' THREATENING A 
RETURN TO THE "ERRATIC" SENTENCING PROCEDURES THE COURT HAS BEEN 
TRYING FOR SIX YEARS TO PREVENT. 
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